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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
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COMPLAINT

Plaintiff Take-Two Interactive Software, Inc. (“Take-Two”), by and through its

undersigned attotneys, avers and alleges as follows:

THE PARTIES

1. Plaintiff Take-Two Interactive Software, Inc., is a Delaware corporation

having its principal place of business in New York, New York..

2. Defendant John B. Thompson is a citizen of the State of Florida residing at

1172 South Dixie Highway in Coral Gables, Florida.

THE NATURE OF THE ACTION

3. Plaintiff, through its wholly-owned subsidiaries including Rockstar Games,

Inc., and 2K Games, is the creator, designer, developet, publishers, distributor, and seller of

videogames that are sold to the public. Plaintiff intends to release two videogames, Manhunt

2 and Grand Theft Auto IV (“GTAIV”) in the summer and October of 2007, respectively.
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Plaintift anticipates that, based upon the ratings of the ptior versions of these titles, bath
games may be rated by the Entertainment Software Ratings Board as “M” for “Mature,” and
recommended for sale only to individuals aged 17 and older.

4. Plaintiff brings this action pursuant to 42 U.S.C. § 1983 seeking declaratory
and injunctive relief against Defendant John B. Thompson, to enjoin him from bringing suit
on behalf of the State of Florida to enjoin the sale of GTAIV or Manhunt 2 as a nuisance
under Fla. Stat. {§ 823.05 and 60.05 — 60.06.

5. Florida law provides for the abatement of a nuisance under FLA. STAT.
§823.05. In turn, FLA. STAT. § 60.05 permits any citizen of a county where the nuisance is
alleged to exist to bring suit not in their individual capacity but as a ptivate attorney general
on behalf of the State of Florida to enjoin the nuisance.

6. Application of these statutes to enjoin the sale of GTAIV and Manhunt 2
based solely upon their purportedly “violent” content violates the First Amendment and

other provisions of the United States Constitution. Such proceeding would directly restrict

the dissemination and receipt of fully protected expression. Further, because of the vague

terms of the nuisance statutes, application of those laws to GTAIV and Manhunt 2 also
creates a chilling effect as videogame creators, designers, developers, publishers, and
distributors will respond to the uncertainty of the law by self-censoring, depriving the public
of access to undeniably protected expression.

7. The relief to be sought by Thompson as a private attorney general is

essentially identical to that sought by other laws — specifically adopted to address the sale ar.d

distribution of “violent” videogames — that have been struck down as unconstitutional by
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numerous courts. Am. Amusement Mach. Ass’n v. Kendrick, 244 F.3d 575 (7t Cir. 2001);

Entertainment Software Ass’n v. Blagojevich, 404 F. Supp.2d 1051 (N.D. Ill. 2005);

Entertainment Software Association v. Granholm, 426 F. Supp.2d 646 (E.D. Mich. 2005);

Video Software Dealers Assoc. v. Maleng, 325 F. Supp. 2d 1180 (D. Wash. 2004); Interactive

Digital Software Assoc. v. St. Louis County, Missouri, 329 F.3d 954 (8* Cir. 2003) Video

Software Dealers Ass’n v. Schwarzenegger, 401 F. Supp.2d 1034 (N.D. Cal. 2005);

Entertainment Software Ass’n v. Hatch, 443 F. Supp.2d 1065 (D. Minn. 2006). In fact, last

year a Louisiana statute — drafted with the assistance and guidance of Thompson himself —
was struck down by the United States District Court for the Middle District of Louisiana.

ee Entertainment Software Ass’n v. Foti, 451 F. Supp. 2d 823 (M.D. 20006). See also James

v. MeowMedia, Inc., 300 F.3d 683 (6t Cir. 2002) (stating that First Amendment applies to

videogames and rejecting attempt to impose tort liability on “violent” content); Wilson v.

Midway_Games, Inc., 198 F. Supp. 2d 167 (D. Conn. 2002) (same); Sanders v. Acclaim

Entm’t, Inc., 188 F. Supp. 2d 1264 (D. Colo. 2002) (same).

8. Application of the Florida nuisance statutes to Plaintiff’s activities as a creator,
designer, developer, publishers, distributor, and seller of videogames will violate the free
speech rights of Plaintiff not only through direct restriction but also as a result of the
inevitable chilling effect caused by the very threat of suit.

9. Moreover, declaratory relief is especially necessary here because Thompson
has a history of making multiple threats of legal action, whether substantiated or not, both
against Plaintiff as well as the retailers who purchase the videogames and offer them for sale

to the public. Thompson has made such threats again in connection with Manhunt 2 and
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GTAIV against Plaintiff, its subsidiary Rockstar Games, Inc., and their business partners.
Thompson’s threats have, on occasion, resulted in a suit at unpredictable times and uncer
unpredictable circumstances, against not only Take-Two but also the retailets who purchase
the games for sale to the public. On occasion, Thompson has even brought suit on behalf
of the State of Florida, dismissed it, filed again, sought a temporaty restraining otder, and
then failed to pursue that motion. It is precisely these types of uncertain circumstances that
declaratory relief under 42 U.S.C. § 1983 was intended to address.

10.  Plaintiff maintains that application of the statutes to videogames is
unconsttutional under the First and Fourteenth Amendments to the Constitution of the
United States and thus actionable under 42 U.S.C. § 1983, and that Plaintff will suffer
immediate, serious and irreparable injury if the statutes are applied to Plaintiff’s videogames.

JURISDICTION AND VENUE

11.  This action arises under the Constitution of the United States, the First and
Fourteenth Amendments thereto, and the laws of the United States, 42 U.S.C. §§ 1983 and
1988, and 28 U.S.C. §§ 2201 and 2202. This Court has jurisdiction over the subject matter
of this action under 28 U.S.C. §§ 1331 and 1343(a)(3).

12, This Court also has jurisdiction over this action pursuant to 28 U.S.C. § 1332
in that it is between citizens of different States and/or aliens and the matter in controversy
exceeds the sum or value of $75,000.00, exclusive of interest and costs.

13. Venue is proper in this district in that Defendant Thompson resides in this

judicial district.
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BACKGROUND

14.  Under the First Amendment to the United States Constitution, “Congress
shall make no law ... abridging the freedom of speech,” U.S. Const. amend. I. Under the
Fourteenth Amendment, the prohibitions of the Free Speech Clause apply equally to the
State of Florida and anyone who seeks to act on its behalf. U.S. Const. amend. XIV.

15, In acting as a private attorney general on behalf of the State of Florida,
Thompson seeks to regulate the expressive medium of videogames and limit access to
certain videogames based solely on the content of the expression depicted or contained
therein.

16.  The videogames created, designed, developed, publishers, distributed, and scld
by Plaintff are a form of artistic expression, with extensive storylines and developed
characters. Videogames explore the same themes and plots as other forms of literature, such
as good versus evil, the corruption of governmental authorities, or the life of criminals.

17. Videogames also contain extensive visual, graphic, animated and computet-
generated artwork, as well as original music scores and songs.

18.  Accordingly, videogames — likely any other form of verbal, written or visual
expression — are shielded by the protections of the First Amendment. Further, the First
Amendment also protects videogame depictions of violent conduct.

19. Section 823.05 of the Florida Statutes provides:

Whoever shall erect, establish, continue, or maintain, own or lease any
building, booth, tent or place which tends to annoy the community ot
injure the health of the community, or become manifestly injutious to
the morals or manners of the people ... or any house or place of

prostitution, assignation, lewdness or place or building where games of
chance are engaged in violation of law or any place where any law of

5
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the state is violated, shall be deemed guilty of maintaining a nuisance,
and the building, erection, place, tent or booth and the furniture,
fixtures and contents are declared a nuisance. All such places or
persons shall be abated or enjoined as provided in §§ 60.05 and 60.06.

20.  Section 60.05 in turn provides in part as follows:
When any nuisance as defined in § 823.05 exists, the Attorney General,
state attorney, city attorney, county attorney, or any citizen of the
county may sue in the name of the state on his or her relation to enjoin

the nuisance, the person or persons maintaining it, and the owner or
agent of the building or ground on which the nuisance exists.

FLA. STAT. § 60.05(1). The law permits the issuance of temporary and permanent injunctive
relief. 1d. at §§ 60.05(2) and 60.06.

21. Further, the Florida nuisance statutes provide any nuisances that “tend to
annoy the community, injure the health of the citizens in general, ot corrupt the public
morals are misdemeanors of the second degree, punishable as provided in § 775.083, except
that a violation of §823.10 is a felony of the third degree.” 1d. at § 823.01.

22. Defendant Thompson, acting on behalf of the State of Florida rather than his
individual capacity, has previously invoked these statutes to seek to enjoin the distribution,
within the State of Florida, of videogames that he deems “too violent.” More specifically, in
the summer of 2005 and the fall of 2006, Thompson brought two suits in the Circuit Court
of the Eleventh Judicial Circuit In and For Miami-Dade County, Florida in a matter

captioned as John B. Thompson, on behalf of the State of Florida v. Wal-Mart Stores, Inc.,

Take-Two Interactive Software, Inc., and GameStop, Inc., Civ. A. No. 06-16311 to enjo:n

the sale of a T-rated videogame, Bully.
23, In that matter, Thompson first initiated suit against Take-Two as well as the
retailers Wal-Mart, Target, GameStop, Circuit City, Toys “R Us and Best Buy in August

6
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2005.  He dismissed the suit without prejudice weeks later, without pursuing it to
completion, then filed suit again a year later against only Take-Two, its subsidiary Rockstar
Games, Inc., and Wal-Mart.

24. In the recommenced action, Thompson first sought only a pre-release copy of
the Bully videogame for his own viewing, so that he and his “experts” could determine
whether they believed that videogame was approptiate for public release. Thompson then
sought a unconstitutional “pre-publication” review of the Bully videogame by the court,
which was granted over Take-Two’s objections, and then a temporary restraining order
(“ITRO7), which was denied. After his request for a TRO was denied, and an intetlocutory
appeal was rejected, Thompson dismissed the Bully lawsuit with prejudice in exchange for
Take-Two’s agreement to withdraw a motion for sanctions.

25, Thompson has threatened to bting a similar suit and seek a similar
unconstitutional pre-publication teview as to GTAIV and Manhunt 2. Whether or not
Thompson ever files such a suit, the very threat of it and the possibility of unconstitutioral
pre-publication teview presents a chilling effect on Plaintiff’s First Amendment rights, as
well as a disruption in its reladonships with the retailers who may be joined as additional
defendants in any enforcement action instituted by Thompson on behalf of the State of
Florida.

26.  The actual filing of any such suit, or request for an unconstitutional pre-
publication review would deprive Take-Two of its rights under the First Amendment to the
United States Constitution and again disrupt its relationships with the retailers who may be

joined as additional party defendants.
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Application of the Statutes to Plaintiff’s Videogames Violates the First Amendment

27. By invoking the statutes to restrict the sale of videogames containing “violent”
content, Thompson secks to impose penalties based upon the content of the games’
protected exptession. Thus, any such application is subject to the strictest scrutiny under the
First Amendment.

28.  No compelling state interest exists that justifies the broad suppression of
speech that would be imposed by application of the nuisance statutes to videogames.

29. Thompson argues that there is a purported State intetest in protecting minors
from the “nuisance” presented by videogames, ze., that the use of “violent” videogames
causes undefined “harm” to minots. But Thompson cannot seek, on behalf of the State of
Florida, to suppress expression based on the theory that it will cause individuals to act
violently unless Thompson can demonstrate that the expression is intended and is likely to
cause imminent violent conduct.

30. The Florida nuisance statutes contain no such legislative findings and refer to
no supporting evidence of any such contention — understandably so, since the nuisance
statutes were never drafted nor intended to addtess expressive content. Furthet, no such
showing could be made, as found by every court to consider the issue.

31.  Additionally, other than the nartow exceptions not applicable here, the State
may not restrict expressive conduct based upon the theory that it has a negative effect cn

adults’ or minors’ thinking, personalities or beliefs.
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32. Even if there were a legitimate state interest in abridging the First Amendment
rights of Plaintiff or the public, application of the nuisance statutes to videogames is not the
least restrictive means of achieving any such goal.

33. Application of the nuisance statutes presents Plaintiff with the certainty of
atbitrary and discriminatory enforcement because the statutes lack even minimal standards
for enforcement. There are no specific standards for determining whether GTAIV,
Manhunt 2, or any other videogame would constitute a “nuisance” under Florida law.

34.  Further, the statutes fail to give any reasonable notice of what conduct would
be prohibited by the publishers, manufacturers, distributors or sellers of expressive conduct.
The term “nuisance” has no clear meaning in the context of videogames, which offer the
players a wide variety of choices throughout the long duration of game play.

35 The burdens imposed by applying the nuisance statutes will cause a chilling of
speech of by Plaintiff, and the institution of any suit or a pre-publication review of the
videogames would deprive Plaintiff of its First Amendment rights.

36.  Application of the nuisance statutes to GTAIV and Manhunt 2 — or indeed
any videogame — also would infringe the First Amendment rights of Plaintiff’s customets.

37.  In the event Plaintiff prevail on any claims under the Constitution of the
United States set forth in this Complaint, Plaintiff is entitled to tecover attorneys’ fees under
42 US.C. § 1988.

COUNT 1
(First and Fourteenth Amendments — Freedom of Expression)

38.  Plaintiff incorporates [ 1- 37 as if fully set forth herein.
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39.  Any suit by Thompson on behalf of the State of Florida would seek to restrict
access to, and gain an invalid pre-publication review of, videogames based solely upon the
content of the cteative expression depicted therein. The content of these games does not
fall within any other category of expression that may be constitutionally regulated based
solely on content.

40. Such suppression of videogames under the nuisance statutes is unsupported
by any legislative finding, or underlying evidence, that exposure to such expression is
intended and likely to cause imminent violent action by players. Moreover, application of
the statutes’ stated purpose of preventing “nuisances” to videogames is not based on
credible evidence nor sufficient to justify the broad content discrimination against
videogames sought by Thompson on behalf of the State of Florida.

41.  Thus, application of the statutes to Plaintiffs’ videogames fails to serve a
compelling government interest, nor is it narrowly tailored to serve any such interest.

42. The statutes provide no standards for determining which videogames would
constitute a “nuisance.” Application of the nuisance statutes to GTAIV and Manhunt 2 — or
indeed any videogame — would impose upon Plaintiff the burden of determining whether the
content constitutes a “nuisance” prior to selling or otherwise distributing it to the public, or
risk criminal penalties. This risk is aggravated by the vagueness of the statute, and the
possibility of an invalid pre-publication review by state courts on a county-by-county basis.

43.  This would establish an unconstitutional scheme of censorship under which

even works of expression that are not a “nuisance” would be suppressed because of the

10
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burden placed on Plaintiff to determine the scope of the term “nuisance” and because of the
risk of errors in that determination.

4. Further, retailers who purchase the videogames from Plaintiff would be

induced to refuse to include GTAIV, Manhunt 2, ot other videogames, for fear of being
prosecuted for maintaining a “nuisance.”

45.  Again, there is no compelling intetest for such burdens, and the statutes are
not narrowly tailored to serve any such interest in suppressing expressive content.

46.  For each of the reasons set forth above, and others, application of the Florida

nuisance statutes to GTAIV or Manhunt 2 is unconstitutional under the First Amendment

to the United States Constitution, as applied to the State of Florida by the Due Process
Clause of the Fourteenth Amendment to the United States Constitution. Any such actien,
including but not limited to the institution of any suit ot a request for pre-publication review,
would cause Plaintiff to be deprived of the rights, privileges and immunities secured to them
by the Constitution and the laws of the United States. Any such action would thus

constitute a deprivation of rights actionable under 42 U.S.C. § 1983.

COUNTII
(First and Fourteenth Amendments — Vagueness)
47.  Plaintiff incorporates Y 1- 37 as if fully set forth herein.
48. The nuisance statutes as applied to GTAIV and Manhunt 2 is
unconstitutionally vague because it fails to give reasonable notice of what conduct is
prohibited. The vague terms include, but are not limited to: “annoy the community,”

3 ¢

“injure the health of the community,” “manifestly injurious to the morals or manners of the

11
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people,” and “nuisance.” These terms have no clear meaning in the context of videogames,
and persons of ordinary intelligence are forced to guess at the meaning and scope of the
statutes as applied to videogames.

49. This unconstitutional vagueness will have a chilling effect on Plaintiff as well

as Plaintiff’s customers. Application of the statutes to GTAIV and Manhunt 2 will impose

substantial burdens upon Plaintff and its customers, preventing them from exercising their
constitutionally protected freedom of expression. The statutes’ vagueness as to videogames
is also likely to lead to enforcement, on a county-by-county basis, on an unfair, subjective
and ad hoc basis. Because of the utter lack of clear, defined terms, application of the statutes
will restrict a far broader range of videogames than GTAIV and Manhunt 2 because
Plaintiff’s distributors likely will respond to the uncertainty and fear of penalties by
withholding Plaintiff’s videogames from the public. As a result, Plaintff’s protected
expression will not reach willing recipients.

50.  For each of the reasons set forth above, and others, application of the Florida
nuisance statutes is unconstitutional under the Due Process Clause of the Fourteenth
Amendment to the United States Constitution, as well as the First Amendment to the United
States Constitution, as applied to the State of Florida by the Due Process Clause of the
Fourteenth Amendment. Any such action, including but not limited to the institution of any
suit or a request for pre-publication review, would cause Plaintiff to be deprived of the
rights, privileges and immunities secured to them by the Constitution and the laws of the
United States. Any such action would thus constitute a deprivation of rights actionable

under 42 U.S.C. § 1983.

12
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff Take-Two Interactive Software, Inc., demands that this

Court entet a judgment in Plaintiff’s favor and against Defendant John B. Thompson as

follows:

(2)

(b)

©

(d)
©

That this Court issue a declaratory judgment that any attempt to
apply the Florida nuisance statutes to Grand Theft Auto IV and
Manhunt 2, or to any other videogames, is of no force and
effect;

That this Court issue an injunction against Defendant John B.
Thompson enjoining him from bringing suit individually or on
behalf of the State of Flotida to enjoin the distribution of, or
seek a pre-publication review of, Grand Theft Auto IV and
Manhunt 2 to any persons in the State of Florida;

That Plaintiff be awarded its attorneys’ fees under 42 U.S.C. §
1988;

That Plaintiff be awarded its costs herein; and

That this Court order such other general and equitable relief as
it deems fit and propet.

BLANK ROME LLP

Attorneys for Take-Two Interactive Software, Inc.,
1200 N. Federal Highway, Suite 417

Boca Raton, Florida 33432

Telephone: 561 417 8100

Facsimile: 561441/7 8161"

¢
\
By/ —

_~ Howard M. Camerik, Esq.
~ Florida Bar No. 703435
camerik(@blankrome.com
Steven A. Lessne, Esq.
Florida Bar No. 107514
lessne@blankrome.com

13
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